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Presentation

The objective of the “French Yearbook of Public Law” is to narrow the 
gap which has tended to develop between the French and the inter-
national debate on public law. The former remains too often isolated 
from the latter, for various reasons, ranging from the conviction of the 
French model’s exemplary nature to an insufficient openness of French 
public lawyers to the international academic language, which English 
has undoubtedly become nowadays. This has two serious consequenc-
es. On the one hand French lawyers might often be unaware of devel-
opments in other legal systems, and on the other hand foreign lawyers 
face serious difficulties to follow French legal developments.

The French Yearbook of Public Law (FYPL) was created to mitigate 
precisely this mutual ignorance. This project has three main aims. On 
the one hand, it seeks to apprise English-speaking readers of important 
developments and scholarly debates in French public law. On the 
other hand, we wish to introduce French lawyers to key changes and 
academic discussions in foreign public laws. Lastly, it is our hope that 
the reciprocal information thus made available will foster international 
and comparative debates among legal scholars.

The FYPL is based at the Chair of French Public Law at Saarland 
University (Lehrstuhl für französisches öffentliches Recht - LFOER), 
headed by Professor Philippe Cossalter. Thus, the FYPL relies on the 
administrative and technical capacities of the LFOER without consti-
tuting a segment of it. Some of its researchers ( Jasmin Hiry-Lesch, 
Enrico Buono, Sofia van der Reis, Lucca Kaltenecker) are especially 
involved.



Issue 1, 2023

3

Steering Committee

Jean-Bernard Auby
Emeritus Public Law Professor, Sciences Po Paris,  
Director of the Yearbook 

Philippe Cossalter
Full professor of French public law,  
Saarland University  
Deputy Director 

Dominique Custos
Full professor of Public law, University of Caen 
Normandy 

Giacinto della Cananea
Full professor of Administrative Law, Bocconi 
University 

Editorial Board and Secretariat

Jean-Bernard Auby
Director of the Editorial Board 

Philippe Cossalter
Deputy-director of the Editorial Board 

Jasmin Hiry-Lesch
Ph.D. in EU Law 
Research associate at the LFOER 
Assistant to the Chief Editor 

Enrico Buono
Ph.D. in Comparative Law and Integration 
Processes 
Research associate at the LFOER 
Assistant to the Chief Editor 

Marlies Weber
Secretary of the French public law Chair (LFOER) 

Sofia van der Reis
Student at Humboldt University of Berlin 
Research assistant at the LFOER 
Editorial Secretary 

Lucca Kaltenecker
Student at Saarland University 
Research assistant at the LFOER 
Editorial Secretary 



4

International Scientific Council

Richard Albert
William Stamps Farish Professor in Law, Professor of 
Government, and Director of Constitutional Studies at 
the University of Texas at Austin 

Marcos Almeida Cerreda 
Profesor Titular de Derecho Administrativo en Universi-
dade de Santiago de Compostela

Gordon Anthony
Professor of Public Law in the School of Law, Queen’s 
University Belfast, and Director of Internationalisation 
in the School

Maurizia De Bellis
Tenured Assistant Professor in Administrative Law, 
University of Rome II

George Bermann
Professor of Law at Columbia Law School, Affiliate 
Professor of Law at Ecole de Droit, Institut des Sciences 
Politiques (Paris) and adjunct Professor at Georgetown 
University Law Center

Francesca Bignami
Leroy Sorenson Merrifield Research Professor of Law at 
George Washington University

Peter Cane
Senior Research Fellow, Christ’s College, Cambridge; 
Emeritus Distinguished Professor of Law, Australian 
National University

Sabino Cassese
Justice Emeritus of the Italian Constitutional Court and 
Emeritus professor at the Scuola Normale Superiore of Pisa

Emilie Chevalier
Maître de conférences in Public Law at Université de Limoges

Paul Craig
Emeritus Professor of English Law, St. Johns’s College at 
Oxford University 

Paul Daly
Professor of Law, University Research Chair in Adminis-
trative Law & Governance, Faculty of Law, University 
of Ottawa

Olivier Dubos
Professor of Public Law, Chair Jean Monnet, CRDEI, 
Université de Bordeaux

Mariolina Eliantonio
Professor of European and Comparative Administrative Law 
and Procedure at the Law Faculty of Maastricht University

Idris Fassassi
Professor of public law at Université Paris Panthéon-Assas

Spyridon Flogaitis
Professor of Public Law, at the Law Faculty, National 
and Kapodistrian University of Athens

Marta Franch
Professor of Administrative Law at the Universitat 
Autònoma de Barcelona

Nicolas Gabayet
Professor of Public Law, Université Jean Monnet, 
Saint-Étienne, CERCRID

Eduardo Gamero 
Professor of Administrative Law at the Pablo de Olavide 
University

Gilles Guglielmi
Professor of Public Law, Université Paris 2 Panthéon-Assas

Herwig Hofmann
Professor of European and Transnational Public Law at 
the University of Luxembourg

France Houle
Professor of Law, Dean of the Faculty of Law at the Uni-
versity of Montreal

Eduardo Jordao 
Professor of Law, FGV Law School in Rio de Janeiro, Brazil



5

Babacar Kanté
Professor Emeritus at University Gaston Berger, St. 
Louis, Senegal, Former Vice President of the Constitu-
tional Court of Senegal

Derek McKee
Associate Professor, Law Faculty of the University of 
Montréal

Peter Lindseth
Olimpiad S. Ioffe Professor of International and Compar-
ative Law at the University of Connecticut School of Law

Yseult Marique
Professor of Law at Essex Law School

Isaac Martín Delgado
Professor of Public Law, University of Castilla-La Man-
cha and Director of the Centro de Estudios Europeos 
“Luis Ortega Álvarez”

Joana Mendes
Full professor in Comparative and Administrative Law, 
Luxemburg University

Yukio Okitsu
Professor, Graduate School of Law, Kobe University

Elena D’Orlando
Professor of Public and Administrative Law, Director of 
the Department of Legal Sciences, University of Udine

Gérard Pékassa
Professor at the Public Internal Law Department, 
Faculty of Law and Political Sciences, Yaoundé II 
University

Anne Peters
Director at Max Planck Institute for Comparative Public 
and International Law, Heidelberg, and Professor at the 
Universities of Heidelberg, Berlin (FU), Basel and Michigan

Sophia Ranchordas
Professor of Public Law, Rosalind Franklin Fellow, Law 
Faculty, University of Groningen; Affiliated Fellow, 
ISP, Yale Law School and Visiting Researcher at the 
University of Lisbon 

John Reitz
Edward Carmody Professor of Law and Director of Grad-
uate Programs and Visiting Scholars, University of Iowa

Teresita Rendón Huerta Barrera 
Professor at the University of Guanjuato

Susan Rose-Ackermann
Henry R. Luce Professor of Law and Political Science, 
Emeritus, Yale University, and Professorial Lecturer, 
Yale Law School

Matthias Ruffert
Professor of Public Law and European Law at the Law 
Faculty of the Humboldt University of Berlin

Eberhard Schmidt-Assmann 
Professor Emeritus of Public Law, University of Heidelberg

Emmanuel Slautsky
Professor of Public and Comparative Law at the Uni-
versité libre de Bruxelles and Affiliated Researcher at 
the Leuven Center for Public Law

Ulrich Stelkens
Professor of Public Law at the German University of 
Administrative Sciences Speyer, Chair for Public Law, 
German and European Administrative Law

Bernard Stirn
Permanent Secretary of the Académie des sciences 
morales et politiques, former president of the litigation 
section of the Council of State and associate professor at 
Sciences Po

Simone Torricelli
Professor at the University of Florence

Tadasu Watari 
Professor at the Law Faculty, Dean of the Graduate 
School of Law, University of Chuo

Krzysztof Wojtyczek
Professor at the Jagiellonian University in Krakow and 
Judge at the European Court of Human Rights

Jacques Ziller 
Emeritus Public Law Professor, Université Paris 1 - 
Panthéon Sorbonne, Professor at the University of Pavia



6

Contents
General ....................................................................................................................................................................................................      9

Foreword ............................................................................................................................................................................................     11

2 The Future of the French Model of Public Law in Europe
Sabino Cassese ..................................................................................................................................................................................    13

3 Conceptual and Linguistic «Surprises» in Comparative Administrative Law
Jean-Bernard Auby ........................................................................................................................................................................     19

Dossier: Climate Change and Public Law...................................................................................     23

4 Climate Change and Public Law Dossier: Introduction
Jean-Bernard Auby / Laurent Fonbaustier .....................................................................................................................     25

Part I: A Global Approach
5 The Paris Agreement: A Renewed Form of States’ Commitment?

Sandrine Maljean-Dubois .........................................................................................................................................................     35

6 European Union law at the time of climate crisis: change through continuity 
Emilie Chevalier ..............................................................................................................................................................................     51

7 “Transnational” Climate Change Law A case for reimagining legal reasoning?
Yseult Marique .................................................................................................................................................................................     69

Part II: Climate Change in Constitutions 
8 Analysis of constitutional provisions concerning climate change

Laurent Fonbaustier / Juliette Charreire............................................................................................................................    89

Part III: Climate Change Litigation 
9 Increasing Climate Litigation: A Global Inventory

Ivano Alogna .....................................................................................................................................................................................   101

10 
Climate change litigation: efficiency
Christian Huglo / .................................................................................................................................................................................  125

11 Climate Change Litigation and Legitimacy of Judges towards a ‘wicked problem’: 
Empowerment, Discretion and Prudence 
Marta Torre-Schaub ......................................................................................................................................................................  135

Could national judges do more? State deficiencies in climate litigations and actions of judges
Laurent Fonbaustier / Renaud Braillet ..............................................................................................................................   165



7

Part IV: Cities, States and Climate Change: Between Competition, Conflict and Cooperation
13 Global climate governance turning translocal
 Delphine Misonne ..........................................................................................................................................................................   181

 America’s Climate Change Policy: Federalism in Action
 Daniel Esty .......................................................................................................................................................  193

15 Local policies on climate change in a centralized State: The Example of France
 Camille Mialot .................................................................................................................................................................................    217

Part V: Climate Change and Democracy
16 Subjective Rights in Relation to Climate Change
 Alfredo Fioritto ...............................................................................................................................................................................  233

 
17  Overcoming Short-Termism in Democratic Decision-Making in the Face of Climate Change:  

a Public Law Approach
 Emmanuel Slautsky ...................................................................................................................................................................  253

18  The Citizens’ Climate Convention : A new approach to participatory democracy,  
and how effective it was in terms of changing public policy?

 Delphine Hedary ..........................................................................................................................................................................  271

19 Conclusion
 Jean-Bernard Auby / Laurent Fonbaustier .....................................................................................................................  281

Comparative Section ......................................................................................................................................................  293

20 France
 Philippe Cossalter / Jean-Bernard Auby .......................................................................................................................... 295

21 
 Germany
 Philippe Cossalter / Maria Kordeva ....................................................................................................................................   311

 
22 Italy
 Francesca di Lascio / Elena d’Orlando .............................................................................................................  337

23 Spain 
 Patricia Calvo López / Teresa Pareja Sánchez ................................................................................................  357

24  
 UK
 Yseult Marique / Lee Marsons ............................................................................................................................  379

Miscellaneous .............................................................................................................................................................................  405 
25 Book review: Susan Rose-Ackerman, Democracy and Executive Power. Policymaking 
  Accountability in the US, the UK, Germany and France
 Giacinto della Cananea .........................................................................................................................................  407

26 A Comparative Research on the Common Core of Administrative Laws in Europe
 Giacinto della Cananea .........................................................................................................................................  413



8



Issue 1, 2023

19

Conceptual and Linguistic 
« Surprises » in Comparative 
Administrative Law1

Jean-Bernard Auby
Emeritus Public Law Professor, Sciences Po Paris 2

Abstract: 

This paper shares amusing and surprising examples from the world 
of comparative administrative law. It explores cases of “unexpected 
asymmetries” where identical legal categories are interpreted differ-
ently in various administrative systems. These examples, categorized 
from linguistic quirks to institutional shifts across borders, offer a 
glimpse into the playful and intriguing aspects of comparative law.

Keywords: 

Comparative administrative law, Comparative methodology, Law and 
language

1. This paper has no theoretical or methodological ambition. It simply aims to share 
with its readers a few amusing and/or astonishing examples, stemming from a relatively 
long experience in the land of comparative administrative law, of what follows: the con-
stant back-and-forth movement practicing comparative administrative law forces one-
self to make between “the same” and “the other”.

1 This paper, paying tribute to our colleague and friend Jacques Ziller, was published in French in: Jacques Ziller, a 
European scholar, European University Institute, 2022.
2 jeanbernard.auby@sciencespo.fr.
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Comparative law is in many ways a rather profound endeavor: as George Steiner has 
written somewhere about translation, it makes us feel the universal. It also has its share of 
playful aspects, akin to the pleasures that physical travel may offer us when we discover 
delightful places or interesting people.

Among its many surprises, some can be characterized as “unexpected asymmetries”, 
that is, cases in which the very same legal category is defined, analyzed, or practiced dif-
ferently in two or more administrative systems.

I would like to provide here some examples of these cases, within a rough typolo-
gy, ranging from linguistic surprises to asymmetries affecting the practice of the law 
through several conceptual shifts operating when the same institutions transcend na-
tional borders.

Just a few examples, a personal list of sorts, which could obviously be extended.

2. Even though they cannot be regarded as the most exciting examples, there are, first 
of all, some typical linguistic asymmetries, in which the same legal reality is designated 
by different expressions in various legal traditions, while this difference in wording does 
not correspond to any perceptible difference in conceptualization.

It seems to me that good examples of this are provided by two rather incomprehensi-
ble deviations that French administrative law’s vocabulary makes in relation to all neigh-
bouring legal languages without this seeming to reflect any real substantial originality.

While all neighbouring languages employ the term “globalization”—globalización in 
Spanish, globalizzazione in Italian, etc.—the doctrinal language of French administrative 
law often prefers the term “mondialisation”, and thus “droit de la mondialisation”, without 
any identifiable shift in the conceptual backdrop.

Likewise, while neighboring administrative legal systems went in search of the se-
crets of “digital” administrative law—broadly the same adjective in English, Spanish, Ital-
ian...—French law is trapped in the national habit of designating these phenomena by the 
term “numérique”.

These purely linguistic asymmetries do not, of course, represent the most interesting 
aspect. They are rather a sort of unpleasant friction, deceiving in the way they suggest 
false theoretical differences.

3. Without any doubt, the most fascinating cases are those in which a concept can be 
found in one administrative legal system while it is ignored in another one, even though 
the same underlying legal realities are present in both legal orders.

a) A first such case is that in which specific legal mechanisms are given a theoretical 
framework in certain administrative systems, while they are not conceptualized in other 
legal orders, even though those very same elements are, nevertheless, present. Here are 
three different examples.

In both Spanish and Italian administrative law, the possibility for the administration 
to reverse a unilateral act is conceptualized as “self-supervision” (“autotutela” in both lan-
guages), whose theoretical equivalent cannot be found, for example, in French adminis-
trative law. Yet it is indeed a practice common to all these legal systems, which refers to 
the possibility of modifying, abrogating or withdrawing an administrative decision. But 
French administrative law treats the question in an essentially practical way, through a 
set of solutions that concern the application of administrative acts over time. These solu-
tions have been incrementally built up by case law in a pragmatic way, without any the-
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orization of a specific administrative power and they are today mostly placed into the 
Code des relations entre le public et l’administration (CRPA), with no further conceptual cover.

A French administrative lawyer can also be estranged by the distinction that Italian 
law makes between “procedimento” and “provvedimento”. Of course, she would understand 
the difference between administrative procedure and the administrative act that results 
from it, but her weak historical interest for the former does not clarify the theoretical 
link with the latter.

Here is another, very different example. Recently, doctrinal works have emerged—
notably at the initiative of Dutch and Spanish colleagues—around the idea that distribu-
tion of scarce resources is one of the essential attributes of public administration. This 
is an original and certainly fruitful approach, which is not—yet—found in neighboring 
literatures.

b) In other instances, one can point out that certain administrative legal systems pro-
pose a specific theorization of instruments which are elsewhere included in broader ter-
minologies, without a distinct intellectual construction. Here are also three examples.

Within the issues that other administrative systems indiscriminately connect to the 
concept of legality, Italian administrative law distinguishes between “legittimità”, which 
concerns the possession of competences, and “legalità”, which concerns the exercise of 
power.

The question of how administrations obtain information on society, economy, etc.—
by what means, on the basis of what powers, or within what obligations—is today an es-
pecially important question. In some administrative legal systems, this function and the 
corresponding powers are not subject to any particular theorization, but they are specifi-
cally analyzed in others: for example, under the notion of “administrative investigation” in 
American administrative law, which relates the issue to the adoption of regulatory acts.

The analysis of discretionary power put forward by Italian administrative lawyers dis-
tinguishes a sub-set referred to as “discrezionalità tecnica”, i.e., the cases in which an ad-
ministrative authority bases its assessments on technical or scientific knowledge. In other 
administrative legal systems, this sub-set is not isolated, even if judges give a specific ori-
entation to their review of assessments based on scientific or technical data.

c) We might add here those cases in which a concept, commonly accepted in certain 
administrative systems, is difficult to transpose due to the influence of different theoreti-
cal frameworks.

This is the case with the “droit de la ville” (law on/of cities), intended as a composite sys-
tem of the elements which govern the legal functioning of cities. Although it is easily ac-
cepted in certain legal systems, it has difficulty finding its footing into others, for exam-
ple in French administrative law. The reason can be attributed to the typically positivist 
vision which permeates French legal scholarship: as long as “city law” is not enshrined in 
legal texts or in case law, French administrative lawyers will be reluctant to recognize it 
as a legitimate object of study.

4. In addition to the above, there are cases in which the same concepts and intellec-
tual constructs are found in several administrative systems, but do not have the same 
meaning and/or scope.

This may arise from the fact that an international concept can be used in a particu-
lar administrative system with a meaning that is partly different from the one it has in 
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other administrative laws. A good example of this is how dominant French scholarship 
has employed the concept of regulation. Whereas international literature on the subject 
perceives regulation as a general theory of public intervention, French authors tend to 
use it to designate new regulatory instruments enacted by independent administrative 
authorities.

While retaining the same concept and giving it the same meaning a priori, in fact, dif-
ferent administrative systems may diverge in the scope attributed to such concepts. Here 
is an example in the form of an anecdote. Whilst participating in a collective work on 
the notion of public power, led by a Spanish colleague, I realized that we couldn’t quite 
agree on what to consider an expression of public power. Thus, according to the Spanish 
authors involved in this project, the development of contractual mechanisms in admin-
istrative action is a symptom of the strengthening of public power; whereas, on the con-
trary, French authors will interpret this trend as a symptom of a tendency by the admin-
istration to escape the use of public power instruments.

Sometimes identical legal concepts turn out to be articulated differently due to the 
way in which statutes or case law implement them. A good illustration of this is provided 
by judicial review of questions of law and questions of fact in the different administra-
tive traditions. The most astonishing asymmetry can be observed on this issue between 
judicial practices in Common Law and Civil Law systems. In the former, particularly in 
the United States, judges adopt a certain self-restraint when dealing with the interpre-
tations of statutory law adopted by administrative authorities; in the latter—as in the 
French case—judges feel fully capable of verifying the legal bases of administrative deci-
sions, whereas they are more reluctant than their Anglo-Saxon counterparts in checking 
the matters of fact.

Finally, there are cases in which the same group of mechanisms, broadly conceived in 
the same way, have a different practical impact in different administrative systems. This 
can be observed with regards to public enquiries of infrastructural projects in the UK and 
in France. The procedure is legally organized in a fairly similar way in the two countries, 
yet its practical importance is quite different: whereas the British public enquiry pres-
ents a quasi-judicial character and has significant repercussions on the final decision, the 
French counterpart is generally rather superficial in its procedure and does not usually 
have a heavy impact.

*
Comparative law is a Florentine art: its practice requires a kind of determined flex-

ibility in the face of the complexity of reality. One can truly appreciate its charms to the 
same degree that one is happy with the midst of sophisticated scents of jasmine and hon-
eysuckle wafting over the hill of Fiesole in spring. The very same hill on which the Eu-
ropean University Institute had the good idea of settling on. And had another good idea: 
to entrust its Law Department to the friendly and expert guidance of our friend Jacques 
Ziller for a long period of time.


